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DETAILED ACTION 

Continued Examination Under 37 CFR 1.114 

1 . A request for continued examination under 37 CFR 1.114, including the fee set forth in 
37 CFR 1.17(e), was filed in this application after final rejection. Since this application is eligible 
for continued examination under 37 CFR 1.114, and the fee set forth in 37 CFR 1.17(e) has 
been timely paid, the finality of the previous Office action has been withdrawn pursuant to 37 
CFR 1.114. Applicant's submission filed on April 26, 2010 has been entered. 

Response to Arguments 

2. Applicant's arguments filed April 26, 2010 have been fully considered but they are not 
persuasive. As to the argument that Lodge does not disclose an intermediate stretch region 
disposed primarily in the back waist region, the applicant is referred to Fig. 17 of Lodge wherein 
the embodiment depicted has an elongate zone 52 that is triangular with a greater portion of the 
area of the triangle residing in the back waist region, thus it is the examiner's position that the 
intermediate stretch region is disposed primarily in the back waist region. As to the argument 
that Buell does not disclose a first side ear stretch region having a first side ear stretch region 
having a first tensile modulus greater than or about equal to the intermediate tensile modulus, 
both the embodiments of Fig. 1 and Fig. 6 contain structural elements, positioning patches 50 
(Fig. 1) or 650 (Fig. 6) that are intended to impart additional stiffness to side panels 70. (Col. 51, 
line 65 - Col. 52, line 1 1 ) When the patches abut the elastomeric member 76 in the intermediate 
stretch region, the result is that the side panels, though they may contain an elasticized 
material, will necessarily have a higher tensile modulus than the intermediate region. Further, it 
is the examiner's position that zero-strain stretch laminates, because the base material is not by 
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nature elastic, do not impart an elasticity comparable to the elastomeric material in the 
intermediate stretch member. 

3. Applicant's arguments with regard to dependent claims 23, 27 and 33 have been fully 
considered but are not persuasive, as applicant's arguments depend entirely on arguments 
regarding the rejection of claim 21 under 35 U.S.C. 102 over Lodge, which have been 
addressed supra. 

Claim Rejections - 35 USC § 102 

4. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

5. Claims 21, 22, 25, 26, 29, 31, 32, 35, 36 and 39 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Lodge (WO 97/47264 A1 ). 

With respect to claim 21 : Lodge discloses a front-fastenable disposable wearable absorbent 
article, diaper 40, comprising the following: a longitudinal axis; and a back waist region 74 that 
includes: a first side ear on a first side of the longitudinal axis; a second side ear on a second 
side of the longitudinal axis; and an intermediate stretch region, elongated zone 52, disposed 
primarily in the back waist region 74 (inasmuch as the zone is triangular and the majority of the 
area of the triangle is disposed in the back waist region) between the side ears and necessarily 
having an intermediate lateral tensile modulus; wherein the first side ear includes a first fastener 
and a first side ear stretch region having a first side ear lateral tensile modulus that is greater 
than or about equal to the intermediate lateral tensile modulus. (Fig. 1 7, Page 21 , lines 1 3-30) 



With respect to claim 22: The first side ear lateral tensile modulus is greater than the 
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intermediate lateral tensile modulus. Both the first side ear and intermediate region are defined 
by the backsheet, however the intermediate region 52 has incrementally stretched regions 54 
which are more readily elongated as a result of the incremental stretching process and therefore 
by their nature has a tensile modulus less than the first side ear that does not have such 
incrementally stretched zones or materials, i.e. the first side ear has a tensile modulus greater 
than the intermediate region tensile modulus. 

With respect to claim 25: The second side ear lateral tensile modulus disclosed by Lodge is 
greater than the intermediate lateral tensile modulus. Both the second side ear and intermediate 
region are defined by the backsheet, however the intermediate region 52 has incrementally 
stretched regions 54 which are more readily elongated as a result of the incremental stretching 
process and therefore by their nature has a tensile modulus less than the second side ear that 
does not have such incrementally stretched zones or materials, i.e. the second side ear has a 
tensile modulus greater than the intermediate region tensile modulus. 

With respect to claim 26: Lodge discloses a first side ear lateral tensile modulus and a second 
side ear lateral tensile modulus that are each greater than the intermediate lateral tensile 
modulus for reasons stated supra with respect to claims 22 and 25. 

With respect to claim 29: The intermediate stretch region 52 contains a formed substrate 80 
that is included in a backsheet of the article inasmuch as it is simply an incrementally stretched 
portion of backsheet 26. (Page 11, lines 15-19, Page 12, lines 25-29) 
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With respect to claim 31: Lodge discloses a pant-type disposable wearable absorbent article, 
diaper 40, comprising the following: a longitudinal axis; and a first side panel on a first side of 
the longitudinal axis; a second side panel on a second side of the longitudinal axis; and an 
intermediate stretch region, elongated zone 52, disposed primarily in a back waist region 74 
(inasmuch as the zone is triangular and the majority of the area of the triangle is disposed in the 
back waist region) between the side panels and necessarily having an intermediate lateral 
tensile modulus; wherein the first side panel includes a first side panel stretch region having a 
first side panel lateral tensile modulus that is greater than or about equal to the intermediate 
lateral tensile modulus. Both the first side ear and intermediate region are defined by the 
backsheet, however the intermediate region 52 has incrementally stretched regions 54 which 
are more readily elongated as a result of the incremental stretching process and therefore by 
their nature has a tensile modulus less than the first side ear that does not have such 
incrementally stretched zones or materials, i.e. the first side ear has a tensile modulus greater 
than the intermediate region tensile modulus. 

With respect to claim 32: The first side panel lateral tensile modulus disclosed by Lodge is 
greater than the intermediate lateral tensile modulus. Both the first side ear and intermediate 
region are defined by the backsheet, however the intermediate region 52 has incrementally 
stretched regions 54 which are more readily elongated as a result of the incremental stretching 
process and therefore by their nature has a tensile modulus less than the first side ear that does 
not have such incrementally stretched zones or materials, i.e. the first side panel has a tensile 
modulus greater than the intermediate region tensile modulus. 



With respect to claim 35: The second side ear lateral tensile modulus disclosed by Lodge is 
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greater than the intermediate lateral tensile modulus. Both the second side ear and intermediate 
region are defined by the backsheet, however the intermediate region 52 has incrementally 
stretched regions 54 which are more readily elongated as a result of the incremental stretching 
process and therefore by their nature has a tensile modulus less than the second side ear that 
does not have such incrementally stretched zones or materials, i.e. the second side ear has a 
tensile modulus greater than the intermediate region tensile modulus. 

With respect to claim 36: Lodge discloses a first side ear lateral tensile modulus and a second 
side ear lateral tensile modulus that are each greater than the intermediate lateral tensile 
modulus for reasons stated supra with respect to claims 32 and 35. 

With respect to claim 39: The intermediate stretch region 52 contains a formed substrate 80 
that is included in a backsheet of the article inasmuch as it is simply an incrementally stretched 
portion of backsheet 26. (Page 11, lines 15-19, Page 12, lines 25-29) 

6. Claims 21, 29, 30, 31, 39 and 40 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Buell et al (U.S. Patent No. 5,221,274). 

With respect to claim 21: Buell discloses a front-fastenable disposable wearable absorbent 
article 20, comprising: a longitudinal axis; and a back waist region 58 that includes: a first side 
ear on a first side of the longitudinal axis; a second side ear on a second side of the longitudinal 
axis; and an intermediate stretch region, namely an elastic waist feature 34 including 
elastomeric member 76, disposed primarily in the back waist region 58 between the side ears 
70 and necessarily having an intermediate lateral tensile modulus; wherein the first side ear 
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includes a first fastener and a first side ear stretch region having a first side ear lateral tensile 
modulus that is greater than or about equal to the intermediate lateral tensile modulus. 
Examiner's position is based upon Buell's disclosure that the elastic waist feature contains both 
the backsheet material and an elastomeric material 76 whereas the first side ear contains only 
the backsheet and topsheet materials and a positioning patch 50 or 650 that imparts additional 
stiffness to reduce folding during wear. ('274, Col. 51 , line 65 - Col. 52, line 1 1 ) An elastomeric 
material by its nature has a lower tensile modulus than a non-elastomeric material, thus the first 
side ear, together with the stiffness-imparting positioning patch 50/650 necessarily has a higher 
tensile modulus than the intermediate region. 

With respect to claim 29: The intermediate stretch region 34 disclosed by Buell is included in a 
backsheet of the article inasmuch as it is attached thereto. 

With respect to claim 30: Buell discloses that an elastomeric element is attached to the 
backsheet in the intermediate stretch region 34. 

With respect to claim 31: Buell discloses a front-fastenable disposable wearable absorbent 
article 20, comprising: a longitudinal axis; a first side panel 70 on a first side of the longitudinal 
axis; a second side panel 70 on a second side of the longitudinal axis; and an intermediate 
stretch region, namely an elastic waist feature, disposed in a back waist region 58 between the 
side panels and necessarily having an intermediate lateral tensile modulus; wherein the first 
side ear includes a first fastener and a first side panel stretch region having a first side panel 
tensile modulus that is greater than or about equal to the intermediate lateral tensile modulus. 
Examiner's position is based upon Buell's disclosure that the elastic waist feature contains both 
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the backsheet material and an elastomeric material 76 whereas the first side ear contains only 
the backsheet and topsheet materials and a positioning patch 50 or 650 that imparts additional 
stiffness to reduce folding during wear. ('274, Col. 51 , line 65 - Col. 52, line 1 1 ) An elastomeric 
material by its nature has a lower tensile modulus than a non-elastomeric material, thus the first 
side ear, together with the stiffness-imparting positioning patch 50/650 necessarily has a higher 
tensile modulus than the intermediate region. 

With respect to claim 39: The intermediate stretch region 34 disclosed by Buell is included in a 
backsheet of the article inasmuch as it is attached thereto. 

With respect to claim 40: Buell discloses that an elastomeric element is attached to the 
backsheet in the intermediate stretch region 34. 

Claim Rejections - 35 USC § 103 

7. The text of those sections of Title 35, U.S. Code not included in this action can be found 
in a prior Office action. 

8. This application currently names joint inventors. In considering patentability of the 
claims under 35 U.S.C. 103(a), the examiner presumes that the subject matter of the various 
claims was commonly owned at the time any inventions covered therein were made absent any 
evidence to the contrary. Applicant is advised of the obligation under 37 CFR 1.56 to point out 
the inventor and invention dates of each claim that was not commonly owned at the time a later 
invention was made in order for the examiner to consider the applicability of 35 U.S.C. 103(c) 
and potential 35 U.S.C. 102(e), (f) or (g) prior art under 35 U.S.C. 103(a). 
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9. Claims 23, 27 and 33 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Lodge (WO 97/47264 A1 ). 



With respect to claim 23: Examiner is interpreting "about equal" in a manner consistent with the 
specification as that term is understood from the specification, i.e. the difference is between 
greater than 0 and 5% (Specification, page 23, paragraph 3) The first side ear lateral tensile 
modulus is about equal to the intermediate lateral tensile modulus. Lodge discloses that the 
intermediate zone is simply the backsheet 26 incrementally stretched in only the intermediate 
region to define a formed substrate 80. Lodge does not explicitly disclose a first side ear tensile 
modulus about equal to the intermediate region tensile modulus. However it is examiner's 
position that the incremental stretching process would produce a tensile modulus that is about 
equal to that of the rest of the backsheet as that term is understood because the process only 
produces elastic-like behavior by elongating the substrate rather than replacing the material with 
a genuinely elastic material, thus the difference in tensile moduli between the first side ear and 
intermediate region would fall in the range used herein when interpreting "about equal". 
Therefore it would be obvious to one of ordinary skill in the art to modify the article of Lodge 
such that the incremental stretching process yields a first side ear tensile modulus that is about 
equal to the intermediate region tensile modulus with a reasonable expectation of success, 
which would ensure a more uniform response to stretching during wear. 



With respect to claim 27: Examiner is interpreting "about equal" in a manner consistent with the 
specification as that term is understood from the specification, i.e. the difference is between 
greater than 0 and 5% (Specification, page 23, paragraph 3) The first and second side ear 
lateral tensile moduli are each about equal to the intermediate lateral tensile modulus. Lodge 
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discloses that the intermediate zone is simply the backsheet 26 incrementally stretched in only 
the intermediate region to define a formed substrate 80. Lodge does not explicitly disclose a first 
or second side ear tensile modulus about equal to the intermediate region tensile modulus. 
However it is examiner's position that the incremental stretching process would produce a 
tensile modulus that is about equal to that of the rest of the backsheet as that term is 
understood because the process only produces elastic-like behavior by elongating the substrate 
rather than replacing the material with a genuinely elastic material. Thus the difference in tensile 
moduli between the first or second side ear and intermediate region would fall in the range used 
herein when interpreting "about equal". Therefore, it would be obvious to one of ordinary skill in 
the art to modify the article of Lodge such that the incremental stretching process yields first and 
second side ear tensile moduli that are each about equal to the intermediate region tensile 
modulus with a reasonable expectation of success, which would ensure a more uniform 
response to stretching during wear. 

With respect to claim 33: Examiner is interpreting "about equal" in a manner consistent with the 
specification as that term is understood from the specification, i.e. the difference is between 
greater than 0 and 5% (Specification, page 23, paragraph 3) The first side panel lateral tensile 
modulus is about equal to the intermediate lateral tensile modulus. Lodge discloses that the 
intermediate zone is simply the backsheet 26 incrementally stretched in only the intermediate 
region to define a formed substrate 80. Lodge does not explicitly disclose a first side ear tensile 
modulus about equal to the intermediate region tensile modulus. However it is examiner's 
position that the incremental stretching process would produce a tensile modulus that is about 
equal to that of the rest of the backsheet as that term is understood because the process only 
produces elastic-like behavior by elongating the substrate rather than replacing the material with 
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a genuinely elastic material, thus the difference in tensile moduli between the first side ear and 
intermediate region would fall in the range used herein when interpreting "about equal". 
Therefore it would be obvious to one of ordinary skill in the art to modify the article of Lodge 
such that the incremental stretching process yields a first side ear tensile modulus that is about 
equal to the intermediate region tensile modulus with a reasonable expectation of success, 
which would ensure a more uniform response to stretching during wear. 



Conclusion 

Any inquiry concerning this communication or earlier communications from the examiner 
should be directed to MELANIE J. HAND whose telephone number is (571)272-6464. The 
examiner can normally be reached on Mon-Thurs 8:00-5:30, alternate Fridays 8:00-4:30. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tatyana Zalukaeva can be reached on 571-272-1115. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private 
PAIR system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). If you 
would like assistance from a USPTO Customer Service Representative or access to the 
automated information system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Melanie J Hand/ 

Primary Examiner, Art Unit 3761 
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